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March 2, 2010

The Honorable David Michaels
Assistant Secretary 
Occupational Safety and Health Administration
U. S. Department of Labor
200 Constitution Avenue, NW
Washington, DC  20210

    Submitted at http://www.regulations.gov

RE:   Interpretation of Provisions for Feasible Administrative or Engineering Controls of Occupational Noise – Docket No. OSHA-2010-0032

Dear Assistant Secretary Michaels:

Despite the Occupational Safety and Health Administration’s (OSHA) withdrawal of its Interpretation of Provisions for Feasible Administrative or Engineering Controls of Occupational Noise (OSHA-2010-0032; 75 FR 69472), the American Society of Safety Engineers (ASSE) believes it is important to share the views of its members about the proposed interpretation in order to encourage OSHA to take any next steps in a way that advances this issue in a meaningful, positive way.  

ASSE would like to be able to support an interpretation that helps ensure administrative or engineering controls are appropriately considered when employers determine hearing protections.  OSHA was correct in attempting to

ensure that employers are appropriately recognizing the hierarchy of controls in minimizing noise risks.  In controlling noise, no employer should be allowed simply to rely on personal protection equipment (PPE) without making an appropriate risk assessment that determines how administrative or engineering controls can address the risk.  Engineering controls and administrative controls, if feasible, are preferable.  However, as OSHA recognizes in this interpretation, employers’ economic limitations are a factor in determining what controls are appropriate in any given workplace.    

The published interpretation goes to great lengths to discuss the legal factors that underlie OSHA’s decision and concludes 

OSHA…proposes to consider administrative or engineering controls economically feasible if they will not threaten the employer's ability to remain in business or if the threat to viability results from the employer's having failed to keep up with industry safety and health standards.

If this were simply a legal matter, that statement, on its face, is not dissimilar to the advice a safety and health professional would give an employer in helping determine the appropriate method to address a noise risk.  The problem is, our members know that economic feasibility is difficult, if not impossible, to define simply in legal terms.  Further, they do not believe that OSHA and its staff have adequate training and experience to perform business analyses like business leaders who are schooled in making economic feasibility determinations.    

As a next step in moving towards a more widely accepted and understood interpretation, ASSE urges OSHA to consider undertaking a form of national emphasis program (NEP) that tasks OSHA inspectors and regional staff to identify workplaces where hierarchy of noise control and economic feasibility is at issue and determine if the hierarchy of controls has been appropriately applied. Without compromising enforcement under the existing policy governing noise protection or confidentiality, a much greater understanding of this issue could be gained if OSHA could document in each such situation three factors:  

1. OSHA’s findings; 

2. the employer’s response to those findings based on economic feasibility, with documentation stating what engineering controls have been considered and why these were considered not feasible; and 

3. the independent professional view of an appropriately experienced Certified Safety Professional (CSP), Certified Industrial Hygienist (CIH) or other specially trained noise control professional.  

Perhaps OSHA could engage the National Institute for Occupational Safety and Health (NIOSH) in helping construct the collection of information and reporting.  Even a case study, for each situation would be helpful if an NEP is not possible.    

Good data supports good public policy.  With more information on how this issue actually impacts employers and workers and on how the feasibility consideration plays out in actual business cases, we believe the issue could more easily be seen as a technical issue and not a political one, that employers may have less to fear from OSHA than they apparently expect, and a more finely tuned proposal to benefit of workers could be forged by OSHA.  

ASSE also encourages you to consider how OSHA can incorporate Prevention through Design (PtD)/Design for Safety as the agency reconsiders this proposal.  In practicality, this interpretation necessarily impacts existing machinery.  The greatest gains in hearing protection, however, will be found in working to increase the expectation among employers that manufacturers can design and build machinery that considers noise levels as well as other safety considerations.  As you well know, OSHA has encouraged very beneficial work in Design for Safety through its Alliance Program Construction Roundtable at  http://www.osha.gov/dcsp/alliances/roundtables/roundtables_construction.html, and NIOSH has done similarly excellent work in building a foundation for greater interest and commitment to PtD, as outlined at http://www.cdc.gov/niosh/topics/ptd/.  ASSE members have helped lead both these efforts.  OSHA should begin incorporating the wealth of knowledge and expertise represented in these efforts to help it consider not only existing risks, but to make sure risks are avoided in the future.
As we have said, ASSE appreciates this opportunity to comment.  We appreciate the ability to share ideas with you and encourage you to look towards our members as you begin to reexamine this interpretation.  A better way forward to encourage employers to undertake appropriate controls in hearing conservation programs is possible.   


Sincerely,



Darryl C. Hill, Ph.D., CSP
President
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