5


[image: asselogo4C.TIF]

AMERICAN SOCIETY 
OF SAFETY ENGINEERS
1800 East Oakton Street
Des Plaines, Illinois  60018-2187
847.699.2929
FAX 847.296.3769
www.asse.org

June 10, 2011

The Honorable John P. Kline 
Chairman
Committee on Education and the Workforce
U.S. House of Representatives
Rayburn House Office Building, 2181
Washington, DC 20515-2031

The Honorable George Miller
Ranking Member
Committee on Education and the Workforce
U.S. House of Representatives
Rayburn House Office Building, 2181
Washington, DC 20515-2031

RE:   ASSE Draft Legislation to Address Needed Occupational Safety and Health Reforms in the 100th Year of Modern American Safety

Dear Chairman Kline and Representative Miller:

This year marks the 100th Anniversary of the American Society of Safety Engineers (ASSE), the 40th Anniversaries of the Occupational Safety and Health Administration (OSHA) and the National Institute for Occupational Safety and Health (NIOSH), and the centennial year of workers compensation.  ASSE was founded by safety engineers wanting to respond to the tragedy that took the lives of 146 garment workers in the Triangle Shirtwaist Factory in New York City in 1911.  Since that principled beginning, ASSE has gone on 
to become this nation’s most prominent membership organization representing safety, health and environmental (SH&E) professionals.  As throughout its 100 years, ASSE’s now more than 34,000 members are committed to pursuing ideas that advance this nation’s ability to keep workers safe and healthy at their jobs.  

As you know, workers in the United States are safer now than they ever have been.  The efforts of employers and our members, OSHA’s regulatory oversight, and the research and support for education that NIOSH directs have been highly successful.  But no one believes workers are safe enough.  No one believes that we cannot do better.  While the direct responsibility for saving lives and preventing injuries and illnesses in this nation’s workplaces rests with employers, we can all do a better job of helping them and encouraging them to meet that responsibility.  That is why, on our 100th Anniversary, ASSE offers the enclosed draft legislation to build on what we have learned is missing in the way this nation oversees workplace safety and health.  After forty years of the Occupational Safety and Health Act (OSH Act) and other decisions that were made following its passage in 1970, workers should be able to rely on a thoughtful reexamination of that Act’s effectiveness, which we hope our draft legislation encourages.
  
We urge you and the other members of the Committee on Education and the Workforce to consider this bill for introduction as the foundation for a bipartisan effort to move forward a meaningful discussion about how better to protect this nation’s workers.  The changes to the OSH Act that we offer are structural in nature, meant to help OSHA work better, be more effective in its outreach, and keep up with our rapidly advancing knowledge about how to protect workers and workplaces.  The same is true of our effort to relocate NIOSH within the Department of Health and Human Services.  Most of the ideas are those ASSE has championed over the years, and some are ideas we backed in the occupational safety and health reform debate over the last several years.  Maybe most importantly, you will find ideas that have been offered by Republicans and Democrats.  There should be more than enough in this draft bill for most Representatives to like and just enough for some Representatives to oppose to allow this document to serve as an effective platform for compromise and cooperation.

The provisions of our bill, Enhancing Occupational Safety and Health Protections in the 100th Year Act of 2011, are as follows:


Title I – Enhancing the Effectiveness of the Occupational 
Safety and Health Act 

Sec. 101.  Coverage of public sector employees.

A long-standing ASSE goal is to address the inability of the OSH Act to protect over 8 million public sector workers.  Over the last five years, ASSE’s members have been working with business and labor to advance the issue in Florida.  Now more than ever state government needs to benefit from the management of employee costs that would result.    

Sec. 102.  Updating permissible exposure limits.

The time is long overdue to address an issue that has remained unresolved since the OSH Act’s promulgation.  OSHA would be required to adopt the widely respected current NIOSH RELs.  While not solving the ongoing problem, at least PELs would be advanced beyond the 1960s, the time most current PELs were adopted.  Most employers already protect workers beyond the current limits.    
  
Sec. 103. Advancing a risk-based regulatory approach.

OSHA would be required to use a risk-based approach when promulgating standards.  Risk-based standards reflect the best way safety and health is achieved, give employers not only the responsibility for protecting workers but also the responsibility for determining how to protect workers, encourage a more cooperative regulatory approach, and better ensure worker protections.

Sec.  104.  Encouraging collaborative rulemaking.

Based on our members’ successful involvement in the voluntary consensus standard process, ASSE has said often that OSHA should consider using negotiated rulemaking to set standards.  Given that OSHA just undertook negotiated rulemaking to achieve a cranes and derricks standard, much could be gained by that experience.  ASSE asks for a study to see what can be learned about making OSHA’s rulemaking more cooperative.  

Sec.  105.  Enhanced definition of competent person.

“Competent person” is not defined in the OSHA Act.  As in any field, raising the expectation of who does workplace safety and health helps ensure safer and healthier workplaces.  The definition put forward is based on the definition contained in the California I2P2 standard, which has helped employers there better understand who they should be working with to manage safety.  

	Sec.  106.  Encouraging OSHA consideration of voluntary consensus standards   

The current requirement that OSHA consider voluntary consensus standards when setting standards needs to be more stringent.  OSHA standards that can better reflect already accepted consensus standards encourage consistency, help avoid confusion, and help SH&E professionals more effectively work with employers to achieve safer and healthier workplaces.    

Sec.   107.   Enabling OSHA to update standards with voluntary consensus standards

For OSHA, updating each standard with rapidly changing voluntary consensus standards requires long and costly rulemaking. This provision would codify a much simpler approach OSHA itself proposed in recent rulemaking.  Our language closely follows OSHA’s proposal.  

Sec.   108.  Relocation of NIOSH within the Department of Health and Human Services.

Over the last several years, ASSE and other organizations like the American Industrial Hygiene Association (AIHA) have raised concerns about NIOSH’s treatment by the Centers for Disease Control (CDC).  With a unique mission in occupational safety and health that does not fit well CDC’s overall focus, NIOSH does not appear to be benefiting from the increasing contributions NIOSH must make to CDC for overhead.  Establishing NIOSH as a direct report to the Secretary of HHS would be the ideal solution to this problem.  

Title II – Encouraging Employer Responsibility for Workplace Safety

                      Sec. 201.  Increased criminal penalties for those responsible for safety culture in an organization.

Included is language ASSE supported in 2010 OSH Act reform legislation, which reflects changes that arose out of negotiations with bill drafters and a further change to ensure our members are appropriately protected.  At a time of increasing concern that environmental issues are becoming more important than worker safety and health in many organizations due to disparate penalties, ASSE is intent on ensuring that those truly responsible for safety are encouraged to take that responsibility seriously.  
  
                      Sec. 202. Encouraging employer risk assessment through third part consultations.

ASSE has long supported third party consultation.  Giving companies the opportunity to engage qualified safety and health professionals to assess workplace risks with limited protections from OSHA enforcement would help break down employer fears.  It would also help address OSHA’s inability to reach most workplaces.  This language reflects legislation Senator Michael B. Enzi has championed.
    
                     Sec. 203. Encouraging risk assessment through safety and health audit privilege.

Safety audit privilege is another long-standing ASSE issue.  Audit privilege encourages employers to assess their risks, not hide from them, and correct them.

                      Sec. 204. Codification of the Voluntary Protection Program.

This provision reflects legislation championed by Senator Enzi in the wake of OSHA’s threat to end support for VPP.  In the current Congress, the effort to codify VPP is a bipartisan effort.  ASSE’s members fully support VPP. 

                  Sec. 205. Expanded access to Voluntary Protection Program for small businesses.

From legislation championed by Senator Enzi, this provision codifies OSHA’s SHARPS.


Conclusion

If not on the 100th Anniversary of the beginning of a modern commitment to safe and healthy workplaces, when will a better time present itself to find the impetus to build on what we know can work to improve how our nation oversees occupational safety and health protections in our workplaces?  We believe we have offered a fair, balanced foundation for the discussion to proceed on reforms that will make OSHA and NIOSH work better, better encourage employers to commit to safe and healthy workplaces, better allow our members to help those employers, and, most importantly, better protect workers.  We urge you to take this opportunity to begin that discussion now.   However ASSE and its members can help you in your efforts, we encourage you to reach out to us.    

Thank you for your ongoing commitment to advancing occupational safety and health.   As we have in the first 100 years, we will remain committed to helping see this nation continues to have safer and healthier workplaces.  

Sincerely,



Darryl C. Hill, Ph.D., CSP
President

cc:  Representative Tim Walberg, Chairman
[bookmark: P405908]       Representative Lynn C. Woolsey, Ranking Member
          Subcommittee on Workforce Protections
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